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Report of the Deputy Chief Executive

Ward(s) affected:  All Wards

1.
Purpose of Report 

To provide an overview of the Community Right to Challenge provisions of the Localism Act 2011 and approve the Council’s Community Right to Challenge: ‘Guidelines for the Invitation and Consideration of Expressions of Interest’.
2. Recommendation – Members are recommended to:


Approve the Council’s Community Right to Challenge: ‘Guidelines for the Invitation and Consideration of Expressions of Interest’ as set out in Appendix A of the report. 
3. Background
3.1 The Coalition Governments’ stated intention is to ‘switch the default from one where the state provides the service itself to one where the state commissions the service from a range of diverse providers’. To work towards this aim Government has introduced the Community Right to Challenge under the Localism Act 2011 giving relevant bodies the right to submit an expression of interest (EOI) in providing or assisting in specified Council services.
3.2 The Community Right to Challenge applies to all local Council services. For Craven this includes waste, housing, all regulatory and support services.

3.3 Relevant bodies are voluntary or community organisations, charities, parish councils, and two or more employees of the Council.

3.4 Where an expression of interest is accepted, with or without modifications, Councils must carry out a procurement exercise for the service in accordance with existing procurement law.  

 4
Community Right to Challenge (CRC): Statutory Guidance
4.1
CRC came into effect in June 2012 and places new legislative requirements on local authorities.  It is proposed this Council agrees the ‘Guidelines for the Invitation and Consideration of Expressions of Interest’ as set out in Appendix A to ensure the Council’s compliance with the legislation.
4.2
There is little flexibility for the Council within the legislation which, in summary, requires the Council to;-

· set and publicise periods during which EOIs may be submitted. If no
periods are set, EOIs may be submitted at any time.  
· consider all EOI’s submitted in writing provided they contain the statutorily required information. 

· on receipt of an EOI specify the maximum period that it will take to notify the relevant body of its decision on an EOI and publish details of the specification.  
· specify the minimum and maximum periods between an EOI being accepted and a procurement exercise starting.  
· notify the relevant body of of its decision and, if the decision is to modify or reject the EOI, give reasons for the decision.  
· carry out a procurement exercise for the service where the Council has accepted an EOI for a service.
4.3
The Council does have flexibility in setting the period during which EOI’s may be received. Given the breadth of the right to include all Craven District Council’s current services and the scope of the relevant bodies now with the statutory right to challenge, the number and nature of EOI’s could be extensive with potentially a significant demand on resources. To address this it is recommended that Craven District Council brings some order to the process by specifying a period during which it would accept EOIs and it is recommended this period be 1st February to 31st March each year. 
Any procurement exercise that may follow is likely to take between two to six months therefore specifying February to March as the period for receiving EOIs it allows the Council to align consideration of EOIs with council planning and budget cycles, enabling the most effective use of resources. It is noted North Yorkshire County Council set a similar period when recently agreeing their guidelines.
4.4
There are a number of grounds on which the Council can reject an EOI and these are set out in the attached guidance. 

4.5
In considering an expression of interest the Council must consider whether acceptance of the expression would promote or improve the social, economic or environmental well-being of Craven. 
5
Concluding Remarks
5.1
In practice, in view of the need to comply with procurement law it is likely all a successful EOI will achieve for the body that triggers the exercise is the right to compete in the procurement and it may not eventually be the service provider.

It is therefore important that this Council continues its conversations with communities about the part that they can play in shaping and running local services and these conversations should become part of normal business.  The Council has already demonstrated its commitment to developing its communities by establishing a ‘Localism Reserve’ that provides funding to help the third sector, parish and town councils, community and business groups deliver Council aims, activities or services to benefit the economic and social community of the district. 

The Community Right to Challenge should therefore be seen as a last resort for communities and where all other avenues have been exhausted.  

6
Implications 
6.1      Financial Implications –  

The financial consequences of managing the CRC, including publicising the process and evaluating EOIs, will have to be met primarily from within existing staff resources, although DCLG has paid a small additional grant (£8,547) in 2012/13 in respect of the new burdens associated with CRC.

If an EOI is accepted, there will be additional costs associated with running a procurement exercise. These will vary according to the nature and complexity of the service, but could be significant and will need to be considered as part of the 2013/14 revenue budget planning process. 
6.2      Legal Implications – 

The Council has a statutory duty to consider all EOIs received under the CRC.
If an EOI is accepted the procurement must follow existing procurement law.
6.3      Equalities Implications - 

The evaluation of all EOIs will need to include an assessment of the potential impact on all protected groups.
6.4
Risk Management –  

Failure to agree a council approach to the CRC puts the Council at risk of not following statutory guidance. 

7         Contribution to Corporate Priorities
Promoting the Community Right to Challenge supports the Council’s ‘Empowering Communities’ priority by encouraging the involvement of local organisations in delivering Council services. 

CRC also supports the ‘Council Transformation’ priority by exploring opportunities for improved joint working with a range of partners including the community and voluntary sector.
 8        Background Documents –  

Background documents: Community Right to Challenge (Expressions of Interest and Excluded Services) (England) Regulations 2012

 9.
Author of the Report 


Paul Ellis, Deputy Chief Executive, pellis@cravendc.gov.uk, 01756 746413
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Appendices

Appendix A – Community Right to Challenge. Guidelines for Inviting and

 

 Considering Expressions of Interest.
Appendix A
          COMMUNITY RIGHT TO CHALLENGE

GUIDELINES FOR THE INVITATION AND CONSIDERATION OF

 

     EXPRESSIONS OF INTEREST

1
Periods for submitting Expressions of Interest (EOI):
1.1
Craven District Council can choose to set periods during which EOIs may be submitted, which may be different for different services.  If periods are set, they must be published. If no periods are set, EOIs may be submitted at any time.  
1.2 
Given the breadth of the right to include all Craven District Council’s current services and the scope of the relevant bodies with the statutory right to challenge the number and nature of EOI’s could be extensive with potentially a significant demand on resources. It is important to manage interest effectively and the Council therefore specifies the period during which it will accept EOIs as between 1st February to 31st March inclusive each year. 

Any procurement exercise that may follow the receipt of an EOI is likely to take between two to six months therefore specifying the February to March period will align consideration of EOIs with council planning and budget cycles and enables the most effective use of resources.

2
Information required in EOIs:
2.1
Legislation requires all EOIs submitted in writing to be considered.  
2.2
Legislation prescribes EOIs must contain:

a.
Information about the financial resources of the relevant body submitting the expression of interest.

b.
Evidence that demonstrates that by the time of any procurement exercise the relevant body submitting the expression of interest will be capable of providing or assisting in providing the service.

c.
Where the relevant body proposes to deliver the service as part of a consortium or to use a sub-contractor for delivery of any part of the service, the above must be given in respect of each member of the consortium and each sub-contractor as appropriate.

d.
Information about the service sufficient to identify it and the geographical area to which the expression of interest relates.

e.
Information about the outcomes to be achieved by the relevant body or, where appropriate, the consortium of which it is a part, in providing or assisting in the provision of the service, in particular:

· How the provision or assistance will promote or improve the social, economic or environmental well-being of the Council’s area; and
· How it will meet the needs of the users of the service.
f.
Where the relevant body consists of employees of Craven District Councils, details of how the relevant body proposes to engage other employees who are affected by the EOI
3
Notifying decisions on EOIs:
3.1
The Council must notify the relevant body of the timescale within which the Council will notify the body of its decision.  This must be done within 30 days after the close of the period specified by the Council for submitting EOIs i.e. by 30th April.  
3.2
Key factors in determining the maximum period will include the nature, size and complexity of services and/or the EOI; the likely need to agree modifications to the EOI in order to accept it; and the timescales of any existing relevant commissioning cycles.  The decision regarding maximum period is delegated to the Chief Executive in consultation with the Leader of the Council and on the advice of the monitoring and section 151 officers. 

3.3
For services that are not currently contracted out, the maximum period that Craven District Council will take to notify the relevant body of its decision and to publish details of the specification will be individually determined.  This will not normally be later than 30th September in the year that the EOI was submitted, but in some circumstances the period may be longer.
3.4
For services that are currently contracted out, the maximum period that Craven District Council will take to notify the relevant body of its decision and to publish details of the specification will be individually determined so as to best fit with the relevant commissioning cycles.  
3.5
Evaluation of EOIs and discussions regarding any potential modifications with the relevant body, would be undertaken by an officer panel (including legal and procurement expertise), before making a recommendation at the appropriate time to the Council’s Policy Committee.  
3.6
It is recommended that the minimum period between an EOI being accepted and a procurement exercise starting be two months and the maximum period be six months.  This takes into account the advice in the statutory guidance that relevant bodies and employees of the Council are given a fair, reasonable and realisable opportunity to bid in the procurement exercise for the service whilst cautioning against having a lengthy period between an EOI being accepted and the commencement of a procurement exercise.
3.7
The Council must notify the relevant body of its decision and, if the decision is to modify or reject the EOI, give reasons for the decision.  The Council must also publish the notification in such manner as it thinks fit, which must include publication on the Council’s website.
4
Grounds for rejecting an EOI:
4.1
The Council can reject an EOI on one or more of the following grounds:

a. The expression of interest does not comply with any of the requirements specified in the Act or in regulations.

b. The relevant body provides information in the expression of interest which in the opinion of the Council is materially inadequate or inaccurate.

c. The Council considers, based on the information in the expression of interest, that the relevant body or, where applicable:

· any member of the consortium of which it is a part, or

· any sub-contractor referred to in the expression of interest, 

 is not suitable to provide or assist in providing the service.

d. The expression of interest relates to a service where a decision, evidenced in writing, has been taken by the Council to stop providing that service.

f.
The service is already the subject of a procurement exercise.

e. The Council and a third party have entered into negotiations for provision of the service, which negotiations are at least in part conducted in writing.

f. The Council has published its intention to consider the provision of the service by a body that two or more specified employees of that Council propose to establish.

g. The Council considers that the expression of interest is frivolous or vexatious.

h. The Council considers that acceptance of the expression of interest is likely to lead to contravention of an enactment or other rule of law or a breach of statutory duty.

6
Modifying an EOI:
6.1
If the Council believes it would otherwise reject an EOI, it may seek instead to agree to it being modified.  Any modification must be agreed with the relevant body.  If an agreement cannot be reached, the Council may reject the EOI.

7
Procurement exercise:
7.1
Where the Council accepts one or more EOI for a service it must carry out a procurement exercise for the service.  This includes situations where the relevant body subsequently withdraws its EOI.

7.2
The Council must comply with existing procurement law, including threshold values and consider how both EOIs and procurement exercises triggered by one or more EOIs being accepted would promote or improve the economic, social or environmental well-being of the Council’s area. 

8
Publication
8.1
Craven District Council will publish on its website:

· information about the CRC including the period during which it will accept EOIs, the process that will be followed and the likely timetable; 
· a contact point for the CRC process and contact points that communities can use for starting conversations about the part that they could play in shaping and running local services; and
· details of EOIs received and decisions reached.

8.2
Craven District Council will also use existing networks and communication channels to provide information about the CRC to local voluntary and community organisations, local charities, parish councils and employees.
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