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Craven District Council

Elected Member Guidance on the Licensing Act 2003 and Gambling Act 2005
If you are an Elected Member involved with licence applications under the Licensing Act 2003 and Gambling Act 2005 you are advised to consider the following:

1.
Do you have a Personal interest?

The Council’s adopted Code of Conduct provides a definition of a personal interest.

There are two types of personal interest

A member will have a personal interest in any business of the authority where it relates to or is likely to affect 

(a) an interest which must be registered
(b) An interest which is not on the register but where the well being or financial position of the member, members of his / her family or people with whom the member has a close association, is likely to be affected more than it would affect the majority of inhabitants of the ward.
If you consider that you may have a personal interest you are advised to:

· Discuss the position with Democratic Services  / Legal Officer
· Disclose the nature of the interest to the meeting if you are part of the Licensing Sub-Committee hearing the application.
· You can still take part in the Licensing Sub-Committee as long as you do not also have a prejudicial interest (see below).

2.
Do you have a Prejudicial Interest?

The   Code of Conduct provides a definition of a prejudicial interest which includes: where you have a personal interest in any business of your authority, you also have a prejudicial interest in that business where the interest is one which a member of the public, with knowledge of the relevant facts, would reasonably regard as so significant that it is likely to prejudice your judgement of the public interest.

If you consider that you may have a prejudicial interest you are advised to:

· Discuss with Democratic Services / Legal Officer
· Although you have a prejudicial interest in a matter, you may be able to make representations, answer questions and give evidence so long as a member of the public would have the same rights.  In relation to licensing applications the right to attend the hearing applies when a relevant representation has been received within the relevant time period.  You may not be involved in any decision made about that matter.
3.
Could you be perceived as being ‘biased’?

· This is not an issue which is covered by the Code of Conduct but which is covered by case law relating to bias. Bias has been defined as “an attitude of mind which prevents the (decision-maker) from making an objective determination of the issues that he has to resolve”.
· An appearance of bias is sufficient even where no actual bias is shown (“whether a fair-minded and informed observer, having considered the facts would conclude that there was a real possibility of bias”.)
· The rules on bias are covered by case law and the need to observe these requirements is in addition to observing the requirements contained in the Code of Conduct.
You are advised to:

· Discuss the position with your Democratic Services/Legal Officer
· If there is a sufficient appearance of bias you must not sit on the Sub-Committee hearing the application.

· If you wish to openly support either the license applicant or an interested party then you may do so as long as you do not have a prejudicial interest, and there is not a sufficient appearance of bias, and you must not sit on the Sub-Committee hearing the application.

Examples of personal and prejudicial interest, as well as bias may include:

· Living near the premises / being a Ward Member.
· Being a frequent visitor to the premises.
· Belonging to a lobby group which may be impacted by the license application outcome.
Other items to consider are:

‘Advantages’ available to Members – Under the  Code of Conduct, a Member with a prejudicial interest in Council business “must not seek improperly to influence a decision about that business”.  This means that you must not use any advantage available to you as a Member, such as access to officers, other Council Members, papers, records etc., which are not available to members of the public.

Gifts – The Code of Conduct states that you have a personal interest in any business of your authority where it concerns the interests of any person from whom you have received a gift or hospitality worth £25 or over in connection with your official duties.  LACORS advice is that any gift/hospitality should generally not be accepted at all.

You must register the gift or hospitality and its source within 28 days of receiving it.  As with other interests you automatically have a personal interest in a matter under consideration if it is likely to affect a person who gave you a gift or hospitality that is registered.  If that is the case you must declare the existence and nature of the gift or hospitality, the person who gave it to you, how the business under consideration relates to that person and then decide whether the interest is also a prejudicial interest.  

Once three years have past since you registered the gift your obligation to disclose that interest at any relevant meeting ceases.

Where, in particular circumstances, gifts are accepted, then members will need to update their register of interests and return this to the Monitoring Officer. A copy should also be kept on the licence file.
The right of Ward Members to make representations – Under the Licensing Act 2003, Ward Members can only make representations  as an Interested Party if they live, or are involved in a business in the vicinity of the premises in question but may make representations in writing and/or at a hearing  on behalf of an Interested Party if specifically requested in writing to do so.
Under the Gambling Act 2005, Ward Members may make representations without specifically being asked by a resident to do so.
Lobbying of/by Members – Members can represent interested parties such as local residents or businesses if they are specifically asked to do so, as long as the Member does not have a prejudicial interest in the matter.  If a Member is unsure of his/her position and is approached by lobbyists then s/he is advised to direct the lobbyists to the licensing officer at the council who will explain the process for making representations.  Should a Member decide to represent an interested party then s/he needs to be careful not to pressurise officers or Members of the licensing Sub-Committee hearing the license application.  To do so may open the Sub-Committee Members to accusations of bias.  Local authorities may have specific guidance on this.

Predetermination – Members who are part of licensing Sub-Committees must avoid expressing personal opinions prior to the decision of the Sub-Committee being made.  To do so would indicate that the Member has made up his/her mind before hearing all the evidence and that their decision may be therefore seen as not based upon the Licensing Objectives nor the authority’s Licensing Policy Statement.  Political group meetings must never be used to decide how Members on the Sub-Committee will vote and the Members must not be bound by any party whip.

Site visits – Site visits are generally unnecessary and can put Members and the Licensing Authority at risk of accusation of bias.  If a site visit is believed to be justified then a local authority would be advised to have guidance providing clear criteria for the visit being required and as to the conduct of the visit.

Applications submitted by the local authority – The government has encouraged local authorities to consider applying for their own premises licenses for public space.  It is important that such applications are seen to be dealt with fairly and it might therefore be worth considering whether such applications are always decided by a licensing committee and not the Licensing Officer even where there are no representations.  If a Member has been involved in agreeing a policy to apply for a Premises Licence for local authority space, or for example, is on the board of a school which is applying for a licence then the Member needs to consider carefully with his/her licensing/legal officer whether this may amount to bias and possibly withdraw from the Sub-Committee considering the application.
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